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We wonder if Charles Pinckney when he submitted the draft 
of the proposed Constitution of the United States to the Con- 
vention on the 29th of May, 1787, knew what possibilities lay 

hidden in the little clause "To regulate commerce 
Interstate with foreign nations, among the several states and 
Commerce, with Indian Tribes," the form in which it was 

finally drafted. This clause was passed almost 
without debate. The Federalist alludes to it only three times 
and then only in connection with the necessity of free trade 
between the states. Edmund Randolph, the Attorney General 
of the ' United States, thought- it of little importance except as 
to the establishment of the forms of commercial intercourse 
between the states, and so advised President Washington. Gib- 
son v. Ogden gave Marshall the opportunity to stretch its scope 
beyond any dream of its originators, and Brown v. Maryland, 
12 Wheaton 419, clinched that opinion. From that time on the 
power of this little clause has swollen like the genii in the 
Arabian legend and no one has yet found the talismanic word 
to reduce its proportions. Wabash v. Illinois, 118 U. S. 557; 
Champion v. Ames, 188 U. S. 321 ; the Robert W. Parsons, 191 
U. S. 17, have still further stretched this power. In each one 
of these cases, however, there was always a strong minority 
dissenting from the opinion of the Court. In the Parsons' case 
Mr. Justice Brewer, who has always consistently held to the 
restriction of the scope of this article, said in delivering the 
opinion of the minority : "I do not like to see these provisions 
(referring to trial by jury of the vicinage and the right to a 
jury trial) which have- so long been the boast of our Anglo- 
Saxon System of procedure, frittered away by either legislative 
or judicial action." The effect of this Parsons decision was to 
hold that a lien given by the state law for repairs to a canal- 
boat plying entirely within the State of New York on the Erie 
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Canal and Hudson River was unconstitutional in view of the 
interstate commerce clause. 

Chief Justice Fuller, who has not, however, always shown him- 
self consistent in his opinions upon the jurisdiction of the Court, 
in delivering the minority opinion (four to. five) in the case of 
Champion v. Ames, certainly rang the true note when he said 
that the decision in that case was "a long step in the direction 
of wiping out all traces of State lines and the creation of a 
centralized government." So it seems that we have upon the 
Court some judges who are not afraid to sound the note of alarm 
and who can be depended upon to attempt to check the stride 
of centralization ; and yet these strides are going on with seven- 
leagued boots upon the feet of the Court, and Congress is out- 
running the Court. The Executive, it is charged, made his last 
selection of a Supreme Court Judge not only on account of his 
unquestioned ability, but because his views upon the centraliza- 
tion of power in the general government are extreme. It looks 
to us like trouble ahead and the legal profession ought to wake 
up to the fact ; for if the Beveridge Child Labor Law is passed 
and sustained by the Courts, where will the matter end? All of 
the pet schemes of the Executive can be made capable of realiza- 
tion. The divorce question — indeed all the questions which it is 
claimed call for Federal interference — can be settled. Let the 
law provide that no person divorced except under Federal laws, 
shall ride upon or ship upon, or have goods shipped to, or use 
the mails upon any train of any railroad engaged in interstate 
commerce, and so on with all other persons and things with 
which the Federal Government desires to interfere, and the 
dream of the empire will soon become a reality. 



It cannot be expected that courts will always be unanimous. 
The more important and far reaching the decision, the more apt 
there is to be divergence of opinion; for law is not, nor can it 

ever be, an exact science ; and the better trained, the 
"Divided" stronger the mind of the judge, those arguments 
Courts. which appeal with greater force to the reason of the 

one, may be seen in a far different light by the other. 
Then every judge — being only a mortal — carries with him upon 
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the bench certain preconceived ideas, to eradicate which requires 
not only the most convincing argument, but, in most instances 
a reversal of the man's very reasoning processes. This is es- 
pecially perceptible. in the so-called "political decisions," in which 
• — as a general rule — one can see the unconscious bias of the 
judge towards that school of political thought which he most 
favors. We do not mean to say that judges do not attempt to 
rise above the plane of mere partisan politics. We believe most 
of them do. But few succeed. Marshall himself — than whom 
"ne'er sat in Israel's courts an Abethdin more pure" — was a 
Federalist before he was a judge, and the Federal side of every 
political question presented to him was the side that prevailed 
in his interpretation of the Constitution. The Supreme Court 
of the United States has in nearly every important case con- 
struing the Constitution, divided, generally — tho' not always — ■ 
upon the political aspect of the point decided. It would be hard, 
however, today to determine from the opinions of several of the 
judges of this court their present political leanings. One or 
two of them — known when appointed to be ardent Republicans — 
in their opinions lean strongly to the States' Rights doctrine, a 
Democratic — or shall we say once a Democratic — axiom. 

The case of Schlemmer v. Buffalo, Rochester, etc., R. Co., in 
which the opinion was handed down March 4th, 1907, was de- 
cided by five to four, the Chief Justice being in the majority. 
This case, which came up from the Supreme Court of Pennsyl- 
vania, sustaining the lower court in directing a verdict for the 
defendant, was as follows : Schlemmer, a brakeman, went under 
the cars to couple them. One of the cars was not provided with 
the safety appliance required by the United States Statute. He 
was warned to lie close and not raise his head. He disregarded 
the warning and was killed. Both the lower and Supreme State 
Court held that Schlemmer was guilty of contributory negli- 
gence and could not recover. No Federal question was raised. 
On the contrary the State Courts hardly alluded to that question. 
Yet the Supreme Court took jurisdiction — by a majority of one — 
and reversed the State Courts on the facts, and remanded the 
case for a new trial. 

Justice Brewer, who delivered the minority opinion, was 
almost scathing in his characterization of the opinion of the 
majority. He read his opinion in a voice that at times trembled 
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with emotion — or feeling— or we might say, with emphatic dis- 
approval. And one of the editors, who heard the opinion read, 
said "Amen" to himself when Justice Brewer concluded. Where 
will the jurisdiction of the Supreme Court of the United States 
end and to what limits will it be confined, if this case is to govern 
future decisions of the Court? Who can say? Especially in 
view of the fact that the Court has lately held that it has juris- 
diction to try and punish for contempt a sheriff, who failed to 
stop a mob lynching a negro, who had gotten out a writ from 
the Supreme Court after he had been duly convicted and sen- 
tenced to death in a State Court for an offense against the 
State law, and that conviction sustained by the highest Court of 
the State. It takes jurisdiction in a case in which no Federal 
question was raised because of a law of the United States in 
regard to safety appliances, which law was not invoked in the 
State Court. But we pause. Processes for contempt are far 
reaching and who knows — ? But perish the thought. 



The present volume of Virginia State Reports contains 91 
cases, of which 42 are affirmed, 48 reversed, and 1, the important 
case of Button v. The State Corporation Commission, is an 
original case, in which the court granted the 
105th Virginia, application for a mandamus to the State Cor- 
poration Commission allowing Mr. Button to 
appear and qualify before the Commission as Commissioner of 
Insurance. 

We find that Adverse Possession is treated of in two cases ; 
the question of Appeal and Error is discussed in twelve cases ; 
Carriers have decisions affecting them in three cases ; Constitu- 
tional Law seems to have taken up more pages than usual of 
late years, three cases having invoked the aid of the court upon 
the construction of the constitution. There are three criminal 
Cases reported, of which two are affirmed and one reversed. 
There are two cases of Ejectment, twelve cases involving ques- 
tions of Equity, one of which — Waddey v. Richmond T. Union — 
is an important case on the question of injunction against striking 
employees. Like most of the important cases reported in the 
present volume, this has been reported and annotated in the 
present volume of the Law Register. 
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Questions of Evidence are discussed in twelve cases ; ques- 
tions of Instructions are discussed in six. There is but one case 
upon questions of Insurance and two upon Benefit Societies. 

The question of Intoxicating Liquors came up before the court 
in two cases. There were two cases of Malicious Prosecution; 
whilst seven cases were occupied with the questions of Master 
and Servant. Five cases upon questions in regard to Municipal 
Corporations are reported, whilst the question of Negligence is 
passed upon in three. One case upon the Law of Negotiable 
Instruments is important in settling the question of who is a 
Holder in Due Course under the new Negotiable Instrument 
Law. Questions of Pleading are discussed in five cases ; six 
cases discuss railroad accidents, whilst three cases settle law in 
regard to Street Railways. Questions of Taxation are decided 
in five cases ; four cases pass upon questions of Trusts ; one case 
bears upon Wills. 

It is with a sentiment of great pleasure that we note that the 
opinions of the Court are in most cases much briefer than usual, 
but in no way losing strength and clear statement owing to 
their brevity. 

In Memoriam 
Robert J. Davis and John H. Lewis. 

It is very seldom that on the same day the Bar of any of our 
courts assembles to pay a tribute of respect to the memory of two 
of the profession. In Lynchburg on March 4th the Bar of that city 
met and passed resolutions of respect to the memory of Robert J. 
Davis and John H. Lewis who died within a short time of one an- 
other. Mr. Davis had long retired from active practice, having 
qualified in 1842. A lawyer of high standing and character, a scholar 
and Christian gentleman, the remarks made and resolutions passed 
evinced the honor and respect in which he was held. We regret 
that our limited space does not permit us to publish the beautiful, 
chaste and eloquent address made by Don. P. Halsey, Esq., on this 
occasion. We have seldom read an address which in so brief a 
space put in more eloquent English and in purer, simpler eloquence 
more appropriate thoughts. 

Of John H. Lewis, Esq., we gave a notice in our last number. A 
gallant soldier, brilliant lawyer, genial and lovable gentleman, dying 
comparatively young and with powers of mind and body undi- 
minished, his loss will be keenly felt in the profession and amongst 
his numerous friends. 



